bishops. On this latter question, the Chapter in 1717 had sought advice. After the death, in 1715, of the great enemy and adversary of Jansenism, Louis XIV (1638-1715), France became more accessible. Therefore the Chapter decided to invoke the help of those French bishops who had appealed against the bull Unigenitus to a General Council and to induce them to ordain priests for the Church of Utrecht. As a matter of fact, the dean could deliver dimissorial letters on behalf of the Chapter, but this would be ineffective if the French bishops queried the rights of the Chapter 8 , for instance on the grounds that in 1703 Clement XI (1649-1721) had announced to the catholics in the Northern Netherlands that the Chapters had no ecclesiastical jurisdiction whatsoever 9 . Consequently the dean of the Chapter, Joan Christiaan van Erckel (1654-1734), decided to consult Zeger Bernard van Espen (1646-1728) about the rights of the Chapter regarding the delivery of dimissorial letters. In 1717 van Espen, professor of Canon Law at Louvain, advised the Chapter by means of the so-called Resolutio doctorum Lovaniensium 10 , a document also signed by four other Louvain scholars 11 . The Resolutio doctorum clearly pronounced upon three questions. In the first place as regards her rights and jurisdiction the Church of Utrecht had not perished after the Reformation. Secondly, episcopal rights resided in the Vicariate, also called the Metropolitan Chapter 12 . In the third and last place, the Louvain scholars maintained that this Vicariate, founded in 1633 by Rovenius, was a continuation of the old Chapters and should exercise all rights which, sede vacante, fall to the Cathedral Chapter 12 After all, the bishop is no caput essentiale, from where authority is handed down to the lower clergy, but a caput ministeriale, the first servant of the Church, who together with the lower clergy exercises ministerialiter the spiritual authority which belongs to the Church herself. 13 The question where jurisdiction sede vacante resides, was disputed among the theologians and canonists. For the idea, that jurisdiction sede vacante does not devolve unto Rome, the Resolutio Thus, the fact that after 1710 the Chapter had asserted jurisdictional competences was legitimized by the Louvain professors. However, the question of electing and consecrating a bishop, even without papal confirmation, was a totally different issue. The resolutio of 1717 had not addressed this problem.
IV. The genesis of the casus resolutio
It was probably in 1719 that the question of electing and consecrating a bishop for the Church of Utrecht arose. That year the French bishop Varlet stayed for some time in the Northern Netherlands. He was not ill-disposed towards the Chapter and at their request he several times administered the Sacrament of Confirmation. A few years later the desire to elect a bishop had apparently taken more definite shape. To aid their decision the Utrecht canons sought a scholarly, Canon Law, legitimization. They decided to approach van Espen again. In mid-July 1722 the so-called casus positio was composed 14 in the Northern Netherlands. It contained a statement of the actual situation of the Church of Utrecht, and posed four questions of a Canon Law nature: (i) Has the Chapter of Utrecht the right to elect a bishop? (ii) Can the elect be consecrated even if the Pope refuses to confirm the election? (iii) Would one consecrator suffice for a valid consecration if it should be impossible to find three bishops? (iv) Are nearby bishops in good conscience obliged to help the Church of Utrecht in her difficult situation? At the end of August van Espen wrote a letter to van Erckel 15 . This was a preliminary answer. Van Espen had no doubts that everything possible had to be done to elect and consecrate a bishop, even although it might be impossible to observe all provisions of modern Canon Law. For, if necessity or charity force us to act, that which is introduced by positive law has to stand aside. There was no doubt, that necessity and charity demanded that a bishop be consecrated for the Northern Netherlands.
From the older literature we know that the final answer to the questions as presented in the casus positio (the casus resolutio) had already been drafted in the Northern Netherlands 16 . Willibrord Kemp ( † 1747) indicated 'those of the Chapter' (die van het kapittel) as the authors 17 . Also according to Gabriel Dupac de Bellegarde (1717-1789) the text was not composed by van by references to the sources. Paradaens wrote that he responded to the tria capita on which the Utrecht canons asked him to advise. On analysis these three chapters appear to match with the chapters I, III and IV of the casus resolutio. The first deals with the question whether a bishop is necessary for the Church of Utrecht (the later caput I). The second investigates the problem whether papal confirmation is a requirement for the consecration (the later caput III). The third discusses the question whether the consecration may be performed by one bishop, if there are no other bishops willing to assist (the later caput IV). The term 'tria capita' may indicate that the Chapter had not merely presented three questions, but actually a draft text of three chapters of the casus resolutio. The second and fifth chapters seem to be lacking. However, the second chapter deals very specifically with the history of the Church of Utrecht and her rights, whilst the fifth was probably not yet in an advanced stage. It was to this fifth chapter that van Espen would later add an important passage. A great deal of the material Paradaens brought up, appears eventually to be embodied in the text of the casus resolutio as signed in December at Louvain. If the advice of Paradaens was indeed used for drafting the text, the Utrecht theologians must have worked fast. Paradaens' answer is dated 4 November, while the new draft, consisting of five chapters, must have been compiled and sent to Louvain in such a short time, that van Espen could make corrections and additions before it was signed on 12 December
23
. For this reason, the opinion already found in the older literature, viz. that not one, but a number of persons were involved in composing the draft text of the casus resolutio, seems to be plausible. 27 . In Utrecht it was decided to publish the text as a dissertatio, preceeded by a historical introduction 28 . However, the first edition of the casus resolutio appeared without historical introduction under the title De misero statu Ecclesiae Ultrajectinae. This edition was intended to be distributed among foreign theologians in order to obtain as many declarations of approval as possible 29 .
V. The casus resolutio (12 December 1722)

Only in February 1724
30 was the casus resolutio published (this time under the title dissertatio de misero statu Ecclesiae Ultrajectensis) in an edition which could be distributed more widely. It was preceeded by a historical introduction, the Historia brevis written by van 
VI. The five questions of the casus resolutio
The casus resolutio is sub-divided into five chapters, each of them dealing with a different question 34 . The five chapters are well documented and contain many quotations and references to authoritative sources and authors 35 . The casus resolutio is concluded by a judicium doctorum, the final judgement of the three signatories 36 .
caput I: does the Church of Utrecht need a bishop?
The first chapter examines the question whether the Church of Utrecht needs a bishop of her own. The first paragraph states that according to Divine Law, it is necessary to have bishops. Christ himself introduced episcopal administration, and consequently Divine Law, the ius divinum, demands that the Church of Christ is administered by bishops. In order to substantiate this statement, the author refers to a number of texts from the New Testament 37 . From these texts it follows -at least according to the author -that the Apostles appointed bishops in all places where the word of Christ flourished. The Apostolic law prescribing the appointment of bishops for all the major cities was based on the formentioned texts. Already by the time of the church father Cyprian ( † 254), it was considered an ancient custom for bishops to be appointed in all places with a considerable number of faithful 38 . Several historians recall how Athanasius (ca. 295-373), understanding that the word of Christ was accepted in Ethiopia, consecrated a bishop and sent him thither 39 . Jan Hallebeek 25 34 A concise summary in Dutch of the contents of the casus resolutio can be found in Kemp, op. cit., part II, p. 63-77. 35 For the majority of relevant quotations and references we will indicate their location in modern editions. Regularly the exact location is not mentioned in the casus resolutio, an obsolete numeration is used, or reference is made to spurious texts. As a matter of fact the then available editions will have been consulted. Greek canons and references to Greek Fathers and to Greek historians are reproduced in their Latin translation. 36 This separate judicium doctorum seems to confirm the idea, that the Louvain professors themselves were not the author of the treatise; see Nuttinck, op. cit., p. 513 note 70. 37 Act 20,28, Act 14,22 (according to the Glossa Ordinaria the word presbyterus in this text should be understood as bishop), Tit 1,5 and Apc 2-3.
Furthermore, the author explains why Christ introduced episcopal administration. It is the task of bishops to preserve the faith of the Church (depositum fidei). In the person of Timothy it was said to all bishops to 'preserve what has been entrusted to their care' 40 . Moreover, it is the bishop's task to preserve unity and to maintain authority. This can much better be realized by one person, viz. the bishop, than by Chapters or vicars. The doctrine denying the necessity of bishops for particular Churches was justly condemned by the Sorbonne in the past century 41 . Thus, the appointment of bishops is in conformity with Divine Law. The Church of Utrecht ministering to 100.000 catholic faithful, has lacked the services of a bishop for 22 years. Therefore, Divine Law commands that a bishop be appointed, all the more since this Church, for more than a thousand years, was administered by bishops of her own. In the second paragraph the author sets out to prove that the need for a bishop not only results from Divine Law, but also from ecclesiastical law. Canon 25 of the Council of Chalcedon (451) prescribed that episcopal consecration should take place within three months after the see fell vacant 42 , for without a shepherd the flock was exposed to many dangers 43 . For the same reason the Fourth Lateran Council (1215) under Innocent III (ca. 1160-1216), ordered that a Cathedral Church should not be vacant longer than three months 44 . Thus, it is necessary that, when a diocesan bishop dies, he be replaced within three months. This is the only way to avoid the Church suffering damage, either in material or in spiritual matters. However, the Church of Utrecht has not been widowed for three months, but for twelve years. Thus, in terms of all these provisions of ecclesiastical law, there is an urgent need that a bishop be appointed for the Church of Utrecht. The third and last paragraph discusses the specific situation of the Church of Utrecht. The discussion hitherto was of a general character and applied to all Churches. However, there were also political and geographical circumstances, which applied specifically to the Church of Utrecht. She was unable to appeal to nearby bishops and for more than 22 years she had to invoke the help of foreign bishops, residing far away. As a consequence many of the faithful had not received the Sacrament of Confirmation 45 . Moreover, candidates for holy orders had to be sent to distant places. The journeys the students were obliged to undertake did not enhance their spiritual education. Moreover, the time taken could much better be spent on contemplation and religious matters. And what would happen, if the United Provinces declare a war on a neigbouring country? What would happen if, Heaven forbid, an epidemic breaks out in one of the Provinces? In such a crisis, when nobody can leave the country to be ordained or to collect the Holy Oil, who would not see the crying need for a bishop? Moreover, as the Holy Oil, which must be collected from different regions, is subjected to the inspection of non-catholic toll collectors, it can easily be desecrated. It is the Church's duty to ensure that consecrated altar plate and other objects reserved for the liturgy will not be desecrated by the touch of infidels. According to Rovenius, it was for this reason inconvenient and dangerous to collect the Chrism and the Holy Oil every year from faraway regions, especially from regions where catholics and non-catholics are living in close proximity 46 . All this leads to the conclusion of the first chapter, Jan Hallebeek 27 44 Constitutio 23, also in the Liber Extra as X 1.6.41; the author refers to the fifth constitution of the Second Council of Lyons (1274) under Gregory X (1210-1276), also in the Liber Sextus as VI 1.6.6. Emperor Justinian (482-565) had set a different deadline, viz. six months instead of three, see Nov. 123.1 (= Coll. 9.15). 45 This sacrament should be administered to all according to the author, quoting de cons. D.5 c.1. Subsequently there follows a passage on the value and necessity of the Sacrament of Confirmation. 46 The author quotes a writing of Rovenius, referring to caput 1 (caput 11 is meant). Cf. Ph. Rovenius, Reipublicae christianae libri duo, Antwerp 1668, Liber I, caput XI, n.7 (especially p. 72). During the first six years of his administration of the Church Rovenius was not yet consecrated bishop.
viz. that in case of the Church of Utrecht there are not only the usual factors arguing in favour of a bishop of her own, but there are also specific political and geographical circumstances which make the presence of a bishop imperative.
caput II: has the Church of Utrecht the right to elect a bishop?
The second chapter, subdivided into six paragraphs, deals with the right of the Church of Utrecht to elect her own bishop. First it is argued that from the time of the Primitive Church the christian faithful and clergy elected their own bishops. Because the diocese of Utrecht was founded in the seventh century, this practice was beyond any doubt accepted in Utrecht. The election was performed by the clergy and the people and not by the Pope or the Emperor, who merely confirmed the election 47 . This practice, it seems, was still observed during the ninth century . In the course of the centuries, not only the Emperor, but also the sovereigns claimed for themselves some authority and influence in episcopal elections. However, when King Lotharius II (ca. 835-869) proposed to grant a see to a candidate unfit for the office, Pope Nicholas I ( † 867) wrote to all bishops in the kingdom that they should compell the king to observe the rule of Canon Law, which granted the competence to elect a new bishop to the faithful and to the clergy 50 . Similarly, in the tenth century Pope Johannes X ( † 928) severely admonished the archbishop of Cologne, saying that the latter should observe the rule that the clergy elects the bishop and the laity merely endorses the election. The case under discussion concerned the diocese of Liège, which, like Utrecht, was a suffragan diocese of Cologne 51 . In the eleventh century it was no different 52 The first paragraph comes to the conclusion that the election of a bishop of Utrecht, according to generally accepted practice, was a matter for the clergy and the people, but especially for the clergy; that the Roman Pontiff claimed no rights for himself in episcopal elections, and that the Emperor had no right whatsoever to hinder free elections. This also implied, that, if the exercise of the right to elect a bishop was granted to a specific office or to a specific body, but these neglected their task, the right devolved again upon clergy and people. The second paragraph describes how, during the period in which the right to elect the bishop was restricted and exercised only by the Cathedral Chapter 56 , . Because the diocese of Utrecht was extensive, an election performed by all would be highly unpractical 58 . With the consent of people, Pope and Emperor, the duty to perform the election on behalf of all was assigned to the two Chapters just mentioned 59 . In the course of time the right to elect was also shared with the canons of the other three Utrecht Chapters 60 , but the time and place of the election were still determined by the dean of the Cathedral Chapter 61 . The third paragraph deals with the important question whether the present Chapter, i.e. the Vicariate, founded in 1633, is or is not an uninterrupted continuation of the old Cathedral Chapter and, as a consequence, has the right of election. It is clear that the old Cathedral Chapter was entitled to elect both by virtue of the ius commune and of particular law, confirmed by Pope and Emperor. It had only to be shown that the present Chapter is a continuation of the old Cathedral Chapter. The crux of the problem lay in the fact that the It is true that from about the middle of the twelfth century the right to elect was exercised by the two Chapters mentioned. However, the record itself appeared to be a (mediaeval) forgery. See N.B. Tenhaeff, Diplomatische studiën over Utrechtsche oorkonden der Xe tot XIIe eeuw, Utrecht 1913, p. 106-114. 60 The Utrecht custom appears to be in conformity with the practice in other (German) dioceses. There too, the other canons in the city were for the purpose of episcopal election regarded as canons of the Cathedral Chapter; see for this development in Trier and Cologne K. Ganzer, 'Zur Beschränkung der Bischofswahl auf die Domkapittel in Theorie und Praxis des 12. und 13. Jahrhunderts', in ZSS Kan. Abt. original Utrecht Chapters were not discontinued during the Reformation, for, in fact, there was a period the catholic canons were even allowed to enjoy the prebends. It is true that after 1622 catholics could not be appointed to the Chapters 62 , but the Chapters continued to exist for the sole purpose of disposing of prebends to non-catholics. In order to accomodate and preserve the Chapter's rights and jurisdiction in spiritual matters, Philippus Rovenius, the then archbishop of Utrecht, appointed his own canons by virtue of his ordinary jurisdiction as well as the special jurisdiction derived from the Pope. When Rovenius was prosecuted and sentenced by the Court of Utrecht for treason one of the charges was his actions in appointing canons 63 . However, the result of these appointments was not, that the Church was to have again an advisory panel. Therefore archbishop Rovenius decided to institute a committee which would serve the Church as Chapter, consisting of the five remaining catholic canons from the Cathedral Chapter, and four canons from other Chapters supplemented with two priests. In this way, in 1633, he created a body to replace the old Cathedral Chapter. In 1637, this body selected three candidates from whom Rovenius could select one as his coadjutor. In 1640 it for some time took over from Rovenius the administration of the Church. After the death of Rovenius it appointed vicars, and a little later it elected a new bishop 64 . All this makes it clear that the newly instituted body in every respect acted as a Chapter, but it was impossible to designate it as such, for the Reformed canons would think that the catholics were after their prebends. Hence it was termed Vicariatum or Senatus Ecclesiae. . Two further arguments are used to prove that the Vicariate was a continuation of the old Cathedral Chapter. According to the first, the five canons of the Cathedral Chapter, entering into the Vicariate, were by virtue of ancient law entitled to appoint a successor if and when one of them passed away. Furthermore, if there were vacancies in a Chapter, it belonged to the competence of the bishop and the remaining canons to appoint new canons. Thus, it was not necessary to bring together all remaining catholic canons. Five was sufficient. The only requirement was, that at least one of them was competent to appoint others. According to the second argument every Chapter continues to exist as long as there still is one remaining canon. In 1658 from the old, catholic canons of the Cathedral Chapter there were only two alive, viz. Jacobus de la Torre, the then archbishop, and Petrus Purmerent ( † 1663), who had also joined the Vicariate. These two were competent to induct new canons. In 1658 they declared the members of the Vicariate in every respect equal to the canons of the Cathedral Chapter and by doing so they accepted them as such. In short, the Vicariate represented the old Chapter and for that reason it preserved and exercised all the rights of the Chapter, including the competence to elect the bishop. In the following paragraphs the question is brought up whether the Chapter of Utrecht could in any way have lost or lawfully abandoned its right to elect. Three historical occasions are discussed: 1528 when the superior authority in Utrecht was transferred to Charles V (1500-1558) and the latter obtained the right to appoint the bishop of Utrecht ( §4), 1559 when new dioceses were founded in the Netherlands ( §5) and 1648 when the king of Spain disclaimed superior authority in our Provinces ( §6). According to the author, in 1528 the Chapters retained their right to elect. This right was merely restricted in the sense that only a candidate appointed by the king could be elected, for elections can be valid and legitimate, even when there is no choice of candidates. Moreover, in some way the Chapters did have the possibility of choosing between more than one candidate. They were not obliged to elect the candidate appointed by the king. The overruling factor was that they were not capable of electing a candidate not appointed by the king. In 1559, when new dioceses were founded in the Netherlands, the right to appoint bishops for all sees was granted to king Philip II (1527-1498) of Spain and his successors 69 . On 9 November 1561 the Utrecht clergy raised objections to this decision on the grounds that it was in contravention of existing rights and priviliges 70 . The king retained his right to appoint, but the clergy did not lose their right to elect, for the king, wishing to exercise the right he had recently obtained, appointed Frederik Schenk van Tautenburg (1503-1588) as bishop. However, he proposed that the clergy of Utrecht (and not the Pope!) elect the candidate appointed 71 . Similarly Schenk's successors, viz. Vosmeer, Rovenius and De la Torre, were only appointed Vicars Apostolic, after being elected by the Utrecht clergy. Thus, after the foundation of new dioceses and granting of the right to appoint to the king, bishops of Utrecht were on four occasions elected by the clergy. Hence the right to elect was in no way affected by the king's right to appoint. In 1648 Philip IV (1605-1665) solemnly disclaimed his authority in these Provinces and acknowledged the States of the Provinces as the sovereign authority. Now what was the position of the Church of Utrecht? Was it from that time onwards to be considered as located in partibus infidelium, subject to the clementine In plerisque 72 ? Would her rights, consequently, devolve unto the Roman Pontiff? The clementine just mentioned speaks about "Churches, where christian clergy and people are lacking". Now, even during her most difficult periods the Church of Utrecht still had at her disposal hundreds of clerics, taking care of 100.000 catholic faithful. As a consequence the clementine just mentioned is inapplicable. From its text it follows that the right to elect resides entirely in the Chapter, for the Pope states explicitly that it is not his intention to restrict the rights of other Churches, i.e. those located outside the partes infidelium, and the Church of Utrecht is one of those. The Church certainly did not perish in 1648. In fact from that year onwards Catholic Worship was practiced and was progressively less disturbed, whilst the number of faithful increased. However, from 1648 the Church was treated by the Roman authorities as if she no longer Subsequently the author of the casus resolutio himself brings up the question, whether or not it is correct to use the designation 'bishop of Utrecht'. After all, he is speaking about the Vicars Apostolic, who were actually bishops in partibus infidelium. However, avoiding the title 'archbishop of Utrecht', just as avoiding the term 'Chapter', was only aimed at not offending the Protestant secular authorities. It was only for this reason, that bishops for the Church of Utrecht were consecrated as bishops of Philippi, Castoria and similar ancient sees, but they were in fact appointed to care for the Church of Utrecht and her suffragan dioceses. They guided the catholics of the Northern Netherlands as sheep entrusted to their care and exercised an ordinary jurisdiction (potestas ordinaria). The title 'Vicar Apostolic' does not exclude this possibility. The Vicars Apostolic received a special jurisdiction from the Pope, but their ordinary jurisdiction from the Church of Utrecht. After 1648 the king of Spain could not retain his right to appoint bishops in the Northern Netherlands, for in terms of the Treaty of Munster the secular authorities would not accept interference by the Spanish king in the ecclesiastical affairs in the Netherlands. As a consequence the right to elect and appoint reverted entirely to the clergy.
caput III: is it allowed to consecrate the elect if the Pope refuses to confirm the election?
The third chapter discusses the question whether it would be allowed to consecrate the elect in the event of the Pope refusing to confirm the election 73 .
34
Questions of Canon Law 73 Here the text deals with confirmation of the election of the metropolitan. A different question is the confirmation of the election of suffragan bishops. In 1727 van Espen answered to the question For this question too, the author of the casus resolutio seeks a safe answer in the history of the Church. From the earliest times it was the bishops of the Church Province who judged whether the election had taken place according to the rules and whether the elect was fit for office 74 . In later times confirmation of the election was in the hands of the metropolitan alone, and this became the principle rule of the ius commune as can be found in the Liber Extra. In the fourteenth century under Pope Johannes XXII (ca. 1245-1334) the number of reservations increased enormously. As a consequence the right of confirmation also fell more and more to the Pope. Subsequently the possibility of the Pope's appointing bishops was restricted by concordats. In the German Empire, the right to elect was assigned to the Chapters, but, just as in other territories, the Pope acquired the right to confirm elections. Thus, confirmation by the Pope is not in conformity with the law of the Early Church, but gained predominance in a period, in which many malpractices slipped into the Church. On the basis of seven arguments the author now maintained that the lack of papal confirmation is no obstacle to consecrating the elect. These are as follows. maxim not only regarding provisions of ecclesiastical law, but also regarding the prescription of Divine Law of keeping the Sabbath. In order to make this clear, the author of the casus resolutio refers to the Maccabees, waging a battle on the Sabbath without any guilt 77 . In an emergency case David ate the bread of the Presence, which was prohibited 78 . Thus, if confirmation is withheld without any good reason, the Church of Utrecht may appeal to the necessity which makes lawful that which is illicit according to the law. The legal rule that the elect would loose his rights, if he meddles with the administration of his diocese before his election is confirmed, can also be overridden 79 . According to a decretal of Innocent III, enshrined in the Liber Extra, some elects are allowed to administer their Church even without confirmation, viz. those elected outside Italy in places where there is urgent need for a new bishop 80 . By the term 'elects' this decretal understands the metropolitans in German lands, in France and in England. If these metropolitans had no regalia at their disposal during the period required for obtaining confirmation and the pallium from the Apostolic See, the Church would lack guidance and might suffer considerable harm 79 With references to X 1.6.17 and VI 1.6.5 and with the remark that this holds good especially in case the elect rendered himself unsuitable for the office because of his intemperate desire to govern; for this opinion reference is made to X 1.6.12 and Nicolaus de Teudeschis (1386-1445) ad X 1.6.17 n. 8; see Prima pars Abbatis Panormitani super primo decretalium, [s.l.] 1521, fol. 130ra. 80 Here the author quotes the decretal Nihil est X 1.6.44 i.f. 81 Here the author quotes X 1.6.28 (in the Friedberg-edition this fragment can be found just before §1). According to Innocent the Church is sede vacante apparently lacking its administration. The author of the casus resolutio would reject such a view. In his opinion the episcopal rights are sede vacante exercised by the Chapter. The custom that the Pope confirms the elections of metropolitans, emerged only in the twelfth century. people, neglected to create bishops for the vacant sees, bishops from neighbouring Provinces were allowed to meet the people's wish by consecrating a bishop 83 . Also in case the metropolitan had died, the joint suffragan bishops were during that period entitled to confirm elections. If confirmation was withheld without a good reason, the consecration could still take place, if this was necessary and if the people asked for it. (v) Subsequently reference is made to the so-called Concordata Germaniae.
The last and most important of these dates from 1448 and is also termed the concordat of Vienna or the concordat of Aschaffenburg. This agreement between Pope and Emperor was based on the decisions of the Council of Konstanz (1414-1418) 84 . In this concordat the Pope undertook to confirm all canonical elections, unless there was a clear reason for not doing so 85 . But if the Pope violated the concordats by refusing confirmation without a good and clear reason, the ius commune would again be in force, at least according to the author of the casus resolutio. For the German territories this common law did not require papal confirmation 86 . If the Pope withheld confirmation without a legitimate ground -and this was to be expected -the common law would at once become operative. Because the common law did not ascribe to the Pope the right to confirm, it would be lawful to proceed to the consecration of the elect without papal confirmation. (vi) Furthermore, the one entitled to confirm the election, was not free not to exercise this right 87 . 86 The fact that the Concordata Germaniae also apply to the Church of Utrecht appears for example from a letter of Charles V from the year 1548, reproduced in op. cit. (Batavia Sacra), Part I,. 249-250; more evidence is given in van de Ven, op. cit., p. 28 and notes 2,3 and 4. 87 Here the author quotes the decretal Postquam (X 1.6.3) and a fragment from a letter of Innocent III to bishop Nicholas ( † ca. 1200) of Mileto; see PL 214, col. 251-252 (liber 1, epistola 294). abbot, the election was presumed to be confirmed 88 . Thus the law provides the means to resolve the situation where a bishop without reasonable grounds refuses to exercise his right 89 . May this line of reasoning be applied to the Pope? The right of the Pope to confirm the election of bishops is no different from the right of bishops to confirm the election of abbots. As with bishops, so too the Pope is obliged to confirm. Consequently the election of a bishop may be presumed to be confirmed and for that reason the consecration can be performed. If the Pope is requested to confirm, the lack of a valid reason to withhold confirmation may be presumed. Negligence on the part of the Pope, is remedied by Canon Law. (vii) The Church of Utrecht found herself in a difficult position. She had to choose between two rules of ecclesiastical law, viz. the one that prohibits the see being vacant for too long a period and the one that prohibits consecration of an elect without papal confirmation. The first rule was the oldest one. It had been observed since the first centuries, whilst the second one was of more recent date. The first rule was more durable, because it was confirmed by constitutions of several Councils and Popes, whereas the second rule was merely based on concordats and the like. The first rule was more significant, because the Churches suffered from vacant sees
90
. Moreover, since all Churches, for at least thirteen centuries, had flourished without papal consecration, the first rule prevails over the second. This was also the opinion of the scholars who in the past century had advised King João IV of Portugal (1604-1656) to let the elects be consecrated without papal confirmation, when, because of political reasons Urban VIII (1568-1644) and Innocent X (1574-1655) had for twelve years refused to confirm the election of candidates presented by the king. As a consequence, of the thirteen Portuguese bishops, only one remained. According to the scholars, the right to confirm, reserved for the Pope, is merely an institution of Human Law, and therefore not compulsory in cases of extreme emergency 90 Here a reference is made to VI 1.6.6. 91 Here the author refers to Balatus ovium, Litterae a triplici Lusitaniae Ordine scriptae ad… Innocentium X, London? 1650, p. 226. By the way, the king refused to act on the advice. For 6.4 caput IV: would an episcopal consecration performed by only one consecrator be valid?
The fourth chapter is dedicated to the question whether episcopal consecration can be performed by only one bishop, if it is not possible to find more bishops willing to assist 92 . Here too the author refers to the practice of the Early Church. There, it was usual that all bishops of the Province, i.e. the metropolitan and the suffragan bishops, would gather for the consecration 93 . According to the First Council of Arles (314) the consecration had to be performed by seven bishops 94 , but this sometimes appeared to be impracticable. According to the Council of Nicaea a bishop should be consecrated by all the bishops of the Province, but for reasons of urgent necessity or great distances, three bishops would suffice 95 . Moreover, the actual Pontificale Romanum requires besides the consecrating bishop the presence of at least two other bishops. Innocent I ( † 417) in his letter to bishop Victricius ( † ca. 418) of Rouen explained, why only one bishop is insufficient 96 . This is not so much because otherwise the consecration would be void, but to avoid creating impression that the office was obtained in an illicit way. Similarly Gregory the Great wrote to Augustine ( † 604), the apostle of the English, that more than one bishop is required, not so much because otherwise the consecration would be void, but in order that they act as witnesses 97 . Another ground for the presence Jan Hallebeek 39 of more bishops is to avoid a situation where the consecration is performed on the authority of one bishop against the wish of the Church as a whole 98 . These texts make clear that three bishops are not required for the consecration to be valid. The history of the Church shows many examples of consecrations by two or even one bishop without anyone doubting the validity. Pope Gelasius ( † 496) was consecrated by two bishops 99 . De la Torre was consecrated by two bishops, whereas instead of a third bishop, Boudewijn Catz, the dean of Harlem, acted as assistent 100 . Also Frederik Schenk van Tautenburg obtained permission from Pope Pius IV (1499-1565) to be consecrated by two bishops 101 . From the first of the so-called Canones Apostolici (saec. V-VI), it appears that two bishops can be sufficient 102 . The same opinion can be found in the Constitutiones Apostolicae (ca. 400). There it is even stated that in emergency situations the consecration by one bishop is not only valid, but also permissible 103 . There are also examples from the Early Church. Bishop Paulinus of Antioch ( † 388) without assistance consecrated Evagrius ( † 393) 104 and bishop Philus (saec. IV) of Cyrene without assistance consecrated Siderius (saec. IV) as bishop of Palaibiske 105 . Furthermore, the Roman 40 Curia allows those elected in missionary territories to be consecrated by one bishop 106 . All theologians prescribing the presence of three bishops, admit that in emergency situations one is sufficient 107 . The Louvain theologian Christiaan Lupus (Wolf, 1611-1681) proves with many arguments and examples that the consecration performed by one bishop is valid 108 . 6.5 caput V: should bishops hasten to help the Church of Utrecht? which bishops? and in which way?
In the fifth and last chapter it is shown that bishops have the duty to come to the aid of the Church of Utrecht. In the first place this holds good for bishops of neigbouring dioceses, but if these neglect their duty, it certainly also applies to other bishops. They have to help the Church of Utrecht not only with affection and prayer, but also by acting and rendering services. Therefore, this last chapter seems to justify the consecration of an archbishop of Utrecht as performed by Varlet, who was suspended as a missionary bishop and had settled in Amsterdam. . In that case it was a matter of preaching the faith. In the case of the Church of Utrecht it is a matter of preserving the faith. It is much easier to support an existing Church, than to found a new one. As a consequence in the case of the Church of Utrecht, bishops are by virtue of their office all the more obliged to do everything possible in order to promote the well-being of the Church. The words 'nearest or neighbouring bishops' should not always be taken in a geographical sense. They can also refer to bishops, who, although more remote than others, are in a position to offer assistance quite easily. When Olaf III Skötkonung (ca. 995-1022) ruled over the Swedes, the Catholic Faith had almost perished. Although the German bishops more than any others could be considered as neighbouring, it was English bishops who came to the rescue. Archbishop Sigefrid of York ( † 1002?) even left his Church, went to Sweden and successfully restored the Christian Faith , by using their powers to restore peace and unity, when Churches were torn by internal discord 127 and by ordaining clerics, such as Epiphanius did in the diocese of Jerusalem. In emergency cases also bishops were consecrated for other Churches. This was what Athanasius did, when he, returning from exile, created bishops for several widowed Churches 128 . Eusebius of Samosata did the same and because of his efforts he was praised by Basilius 129 and Gregory of Nazianze 130 . At the end of the chapter the author returns to the fifth canon of the Council of Sardica, which he already mentioned in the third chapter and earlier in the fifth chapter. The conclusion is clear. The Church of Utrecht was not only widowed for a period of twelve years, but also weakened by the evil that visited her. The catholic faithful and the clergy have continuously called for a bishop. Therefore neighbouring bishops and, if they refuse to comply, other bishops further afield have the duty to support the Church of Utrecht with whatever means they can, i.e. by consecrating a bishop.
VII. Evaluation
(i) As a matter of fact it would be possible to consider the contents of the casus resolutio from a modern point of view. For instance, which theologian would nowadays equate the notion episcopus, as found in the Vulgate-translation of the New Testament, with the monarchist office of bishop, without realising that the latter office was -historically -only developed in the course of the first three centuries? However, such criticism is pointless. The author of the casus resolutio was merely relying on an interpretation which in his days was generally accepted among catholic theologians. Likewise there is no part in reproaching the author with his appeal to chronicles, which are nowadays considered as legendary, or with his references to letters of Popes, which much later have been shown to be spurious or to a document, which only this century was proved to be a forgery.
(ii) The opinions as defended in the casus resolutio are one by one substantiated with authoritative texts, derived from the church fathers, ecclesiastical historians, letters of Popes and the compilations of Canon Law. Sources of this kind are not always unequivocal. It will be clear, that the texts were selected in view of the opinions to be defended. From the same sources we may derive texts in order to defend different opinions. However, we should realize, that the casus resolutio was no impartial treatise. Some of the opinions it defends, were disputed within the Catholic Church, whilst the authors' purpose was to legitimize these opinions as being in conformity with the tradition of the Church and the .
(iv) What is striking is the terminology used. The author speaks about the Church of Utrecht and avoids the term Dutch Mission. The Vicariate is frequently referred to as the Metropolitan Chapter, the Vicars Apostolic as archbishops of Utrecht. In the seventeenth and eighteenth centuries objections to this interpretation were already being raised by the ultramontane side. These objections can still be found in some modern Roman Catholic literature on ecclesiastical history. Sometimes, the authors agree with the opinion of the Congregation De Propaganda Fide, founded in 1622, viz. that after the Reformation the Catholic Church in the Northern Netherlands had perished and for that reason the Northern Netherlands were missionary territory, that the Vicariate was no continuation of the Cathedral Chapter, and that the Vicars Apostolic were no diocesan bishops. For these reasons the Congregation arrogated to itself the administration of what they considered to be the Dutch Mission and had increasingly queried or even denied the ordinary jurisdiction of the Vicars Apostolic. The author of the casus resolutio takes the opposite stand. The Church had survived and did not become missionary territory. There were still hundreds of priests and 100.000 catholic faithful. The rights of the Cathedral Chapter resided in the Vicariate. The Vicars Apostolic were in fact diocesan bishops. It was only because of the prohibition by the secular authorities, that they were not appointed as archbishops of Utrecht.
(v) From Roman-Catholic quarters it is sometimes argued that this argument, especially the qualification of the Vicars Apostolic as archbishops of Utrecht is false 132 . All in all, the continuity of the medieval Chapters into the Vicariate is a complicated matter and formally the Vicars Apostolic were no diocesan bishops. From Old-Catholic quarters, especially in the older literature, it was sometimes suggested that the Spanish authorities had granted Vosmeer and Rovenius permission to use the title archbishop of Utrecht, but the firm proof for this suggestion is lacking. Neither does the fact that they used the title (although prohibited by the secular authorities) make them diocesan bishops. And indeed our ancestors used a terminology which from a historical point of view was not one hundred percent correct. However, seen from certain ecclesiological viewpoints, it certainly was. These views, which were subscribed too by the author of the casus resolutio, have their roots in legal-ecclesiological Jansenism, familiar to many secular priests in the Northern Netherlands since their study years at Louvain. The college Alticollense had been transferred from Cologne to Louvain, where van Espen was teaching Canon Law. Although van Espen himself was not the author of the casus resolutio, the draft was composed by Dutchmen, who had received their theological and legal education at Louvain. As a consequence, van Espen's doctrines can frequently be found in the casus resolutio. (a) We see, for example, the ideal of the Primitive Church as a standard to be preferred over the provisions of Canon Law introduced in a period, in which many malpractices slipped into the Church. This historical method, viz. reaching back to the opinions of the Primitive Church and the church fathers, was innovative in the theology of the days. Especially in the chapter dealing with the confirmation of the election, much attention is given to the Primitive Church, whilst in the final chapter too a distinct prescriptive character is attributed to all kinds of incidents in the Early Church and to texts selected from patristic writings 133 . . This doctrine also elucidates why, in the eyes of the Cleresie, the several Vicars Apostolic, elected by the local clergy, had derived their authority from the local Church and, as a consequence, were actually diocesan bishops.
(vi) However, all these ecclesiological theories, rejected by the papalists and, following in their footsteps, by the Congregation De Propaganda Fide, were unsuitable for pleading the case for the election of a bishop before the whole Catholic world. If expressed explicitly, they would only have made a condemnation easier. The justification had to be based on Canon Law and this provided the casus resolutio with its predominantly legal character, although the underlying ecclesiological principles are clearly perceptible.
(vii) One of the most important premises of the casus resolutio is the idea of continuity, namely the survival of the Catholic Church in our Provinces after the Reformation. As seen above, this idea was strongly emphasized in ecclesiological Jansenism, especially in its doctrine of jurisdiction: as long as there are clerics and faithful, the Church cannot perish. One can imagine how their long tradition as Church in the Northern Netherlands provided the catholics with self-respect. The Reformation had deprived the Catholic Church of her property (churches and monasteries), her financial income (prebends) and her visible place in social life (vicars, bishops). The catholics were merely granted freedom of conscience. Even according to the Union of Utrecht this was to be respected. In order to survive, the catholics clung to the idea of continuity, viz. of still being the Church founded by St. Willibrord. This continuing existence of the pre-reformation Catholic Church was ardently defended in ecclesiological Jansenism. However, in the course of the seventeenth century it was increasingly attacked by the regular clergy, supported in this respect by the Congregation De Propaganda Fide. . This paved the way for the return of a diocesan bishop to the Northern Netherlands. In the eyes of the Cleresie such a development was appropriate; since the Catholic Church had managed to survive, it was obvious that an archbishop of Utrecht should take the place of the Vicar Apostolic as soon as political circumstances would allow 136 .
(ix) Finally one can question the intentions of the Church of Utrecht, when composing the casus resolutio. In the traditional Roman Catholic literature the work is considered a justification for going her own way, for withdrawing from Rome and enforcing a schism. It is seen as part of a preconceived plan heading for a breach 137 . Obviously the Utrecht clerics have worked on the casus resolutio with an enormous energy and determination. There was the patent danger that the hierarchy might become Jan Hallebeek 49 extinct, as soon as Rome would succeed in strengthening its grip on the French bishops. This induced the Chapter to take immediate advantage of the presence of Varlet and his benevolence. However, a preconceived plan is quite something different. The Cleresie simply refused to submit itself unconditionally to Rome. This position was based on a number of grounds. The casus resolutio is merely concentrating on one of these. The work is dominated by one central thought, viz. that the Church of Utrecht is an uninterrupted continuation of the pre-reformation Catholic Church with all its corresponding rights. This thought may have become a complete obsession. Maybe it was no longer possible to make concessions in this respect without a loss of face. Anyhow, it is clear that great importance was attached to the defence of this claim, even at the cost of a schism. However, a preconceived plan to enforce a schism is quite something different. The legal justification for electing an archbishop of Utrecht, thoroughly substantiated and documented in the casus resolutio, was, by contrast, intended to establish that a possible election and consecration of a bishop for the Church of Utrecht was in every respect in conformity with current ecclesiastical law. If it resulted in a breach, the reason would be that Rome, not Utrecht refused to observe Canon Law. The schism could not possibly be laid on the conscience of the Utrecht clergy 
